
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

New Era 011 Service, Inc.

for Redeterminatlon of a Deficlency or RevisLon
of a Determinatlon or Refund of Corporatlon
Franchise Tax under Artlcle(s) 9A of the Tax
Law fo r  rhe  Per lod  3 /3L180 -  313L181. ,

AFFIDAVIT OF MAILING

that the saLd addressee is the petLtloner
forth on said wrapper Ls the last knoltn address

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Comnlssion, that he/she ls over 18 years
of age, and that on the 20th day of October, 1986, he/she served the wlthln
rrotice of Decislon by certlfied mall upon New Era OlL Servlce, Inc. the
petLtioner ln the wlthln proceeding, bI enclosing a true copy thereof in a
securel-y sealed postpald wrapper addressed as follows:

New Era Oil- Service, Inc.
402 Parsons Drlve
Syracuse, NY L32L9

and by depositing same enclosed in a postpaid properly addressed wraPper Ln a
poet offlce under the exclusive care and custody of the Unlted States Postal-
Service within the State of New York.

That deponent further says
hereln and that the address set
of the pet i t ioner.

Sworn to before me thls
20th day of October,  1986.

pursuant to Tax Law section L74



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

New Era Oi l  Servlce, Inc.

for Redeternination of a Deflclency or Revlslon
of a Determlnatlon or Refund of Corporation
Franchl.se Tax under Artlcle(s) 9A of the Tax
Law fo r  the  Per iod ,  3 /3L l8A -  3 /31 /81 .

AFFIDAVIT OF }TAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she ls over L8 yearg
of age, and that on the 20th day of October, L986, he served the wlthin notlce
of Declsion by certlfLed mail upon Shae C. Rlley, the representatlve of the
petltioner in the wlthln proceeding, by encJ-osLng a true copy thereof ln a
securely seal-ed postpaid r'rtraPPer addressed as fol-lows:

Shae C. Ri ley
Grimaldl, Fagllarone & Tornatore
650 Janes St.
Syracuse, NY 13203

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the saLd addressee ls the repreaentatlve
of the petitl.oner hereln and that the address set forth on said wraPper ls the
Last known address of the representatlve of the petltioner.

Sworn to before ne thls
20 th  day  o f  October ,  1986.

pursuant to Tax Law section I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O B , K  L 2 2 2 7

October 20, 1986

New Era 011 Servlce, Inc.
402 Patsons Drlve
Syracuse, NY 13219

Gentlemen:

Please take notLce of the Decislon of Ehe State Tax Conmlsslon enclosed
herewlth.

You have now exhausted your rlght of revl"ew at the adnlnietratl.ve Ievel.
Pursuant to sectlon(s) 1090 of the Tax Law, a proeeedlng ln court to revlew an
adverse declslon by the State Tax Comlsslon nay be lnstltuted ooly uader
ArticLe 78 of the clvlL Practlce Law and Rules, and muet be conmenced Ln the
Suprene Court of the State of New York, Albany Countyr wlthLn 4 nonths from the
date of thl"s .notlce.

Inquirles concernlng the computatlon of tax due or refund alLowed tn accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluaclon Bureau
Aseeesment Revlew Unlt
Bullding #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc3 Taxing Bureaurs RepresentatLve

PetLtLoner I s Representatl.ve :
Shae C. Rl1ey
GrLnaLdl, Fagllarone & Tornatore
650 Janee St.
Syracuse, NY 13203



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petlt lon
Z

of

NEI^I ERA OIL SERVICE, INC DECISION
:

for Redeternlnatlon of a Deflclency or for
Refund of Corporatlon Franchise Tax under :
ArtlcLe 9-A of the Tax taw for the Flscal Years
Ended March 31, 1980 and March 31, 1981. :

Pet i tLoner,  New Era 011 Servlce, Inc.,  402 Parsone Drlve, Syracuse, New

York 13219, ftled a petttlon for redeternlnatlon of a deftciency or for refund

of eorporation franchlse tax under ArtLcle 9-A of the Tax Law for the flecal

years ended March 31, 1980 and March 31, 1981 (Fl Ie No. 41604).

A hearlng was held before Tinothy J. Alston, Hearlng OffLcer' at the

offlces of the State Tax Cornmission, 333 East l,Iashlogton Street, Syracuse, New

York, on AprlJ- 3,  1986 at 10:45 A.14. Pet l tLoner appeared by Shae C. Rl leyr

C.P.A.,  and Robert  Fagl larone, C.P.A. The Audlt  Divlston appeared by John P.

Dugan, Esq. (Janes Del la Porta, Esg.,  of  counsel) .

ISSUE

WheCher petl"tloner tras entltled to an lnvestment tax credlC wlth reepect

to certaln trucks and trail-ers1 along wlth engine repal"rs and replacement part8

to connectlon with such trucks, where such equlpment was ueed ln lte buelneeg.

FINDINGS OF FACT

1. On July 30, 1982, the Audtt DlvLslon lssued to petltLoner' New Era 011

ServLce, Inc., three statements of audlt adJustnent assertlng corporatloo

franchlse tax deficiencles under Artlcle 9-A of the Tax Law for the fiscal yeare

ended March 31, L979, March 31, 1980 and March 31, 1981. The asserted def lc lencles
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were premised upon the Audit Divlslonrs dlsallowance of an lnvestment tax credlt

clalned by petltloner wlth respect to each of the aforementloned perlods.

2. 0n October 6, L982, the Audlt Dlvlslon issued to petl.tlooer tlro

notlces of deflclency assertl.ng addltlonal- tax due under Artlcle 9-A of the Tax

Law in anounte as f oll-olrs:

Year Ended

3 l3L  180
3 /31 /81

Tax Deficlency

$  443 .00
$2 ,597 .00

Descriptlon

1973 Fruehauf tral ler
1973 Fruehauf tral ler
1974 Ford tractor
1977 Brockway
1974 Chevy
1975 Chevy
T977 GMC
1977 Chevy
1977 Chevy
1973 Chevy
L977 cMC Tank Truck
Englne

Interest

$r32.s6
$555 .19

Balance Due

$ 57s.s6
$3 ,152 .19

3. The Audlt Dlvlslon dLd oot Lssue a Notlce of Deflclency wlth respect

to pet i t lonerrs f lscal  year ended March 31, L979. As a result ,  the Audit

Divlslon conceded that the franchise tax aaserted due in the Stateueot of Audlt

Adjustnent for the flscal year ended March 31., 1979 be cancelled. The Lnvestment

tax credlt cLained for petltlonerfs flscal year ended March 31, 1979 renal"ns

relevant to thls proceedlngr however, because petltloner carrled forward a

portLon of the credlt claimed on lts return for flscal year ended March 31,

L979 to f lscal  years ended l larch 31, 1980 and March 31'  1981.

4. Speciflcall-y, petl.tLoner clatmed an investnent tax credit wlth resPect

to the folLowlng property:

FYE

3 l3L17e
3 l3 r  l7e
3 /3 r l7e
3 /3L17e
3 /31 /79
3 l3L  l7e
3 /31179
3 l3 r  l7e
3 /3L17e
3 /31 /7e
3 l3L  /80
3 /31 /80

Anount of Cl-alned Credlt

$  179 .00
$  180 .00
$  277  .00
$  I  ,  120 .00
$  360 .00
$  489 .00
$  744 .00
$  845 .00
$  84s .00
$  235 .00
$1  ,240 .00
$  470 .00



3/  3L /80
3 l3L l80

3 /31 /81

-3-

Equlpnent repalrs
Centrifuge

MaJor overhauls of trucks

$  191 .00
$  22 .00

$  223 .00

5. The Audit Dlvision allowed petitloner a credlc of $22.00 ln connectlon

with lts purchase of the centrifuge, but denLed in ful-l- the balance of the

credlt clalned by petltloner. The Audlt Dlvlslonts denl"aL of the credit was

prenlsed upon lts contentlon that the property purchased by petltloner was not

rrdirectly and princlpally used ln the production of goods by an lndustrLal type

of actlvl.ty such as manufacturlng, processlng or assenbling."

6. Petltloner ls and was at all tlneg relevant herel"n a New York corporatton

engaged ln the buslness of purchaslng ttwastett or "Junktt oLl, removlng such oll

from tanks at varlous Locations and transporting the ol1 to lts facllLty where the

o11 was transferred lnto other vehicles. The o11 was then transported and gold to

purchasers lrho further reflned lt and, ln turnr resold it.

7. Petltlooer took the positioa that the tf,ucks and trallers upoa whlch

lts lnvestment tax credlt claLns were based were prlnclpally ueed ln proceselng

o11. At, hearlng, petltionerts repre{rentative contended that only two of the

vehicles ln questlon were used in transportlng o11, whl.le the temalniog vehlcles

were used eolely for processl.ng the o11 by transferrlng the o11 through flLterg

from the on-road vehlcles to the off-road trucks and traLl-ers at petltlonerre

faelllty. Petltloner's representatives stated that the fllters were Located on

the vehlcle fron whlch the o11 was transferred. Petitl.onerte representatLves

dld not know what the fil-tratlon devices conslsted of or the manner in which

such devlces lrere used. Petltlonerts repreeentatives contended that certaln

ot1 was flltered more than orc€r but introduced no evidence aa to the frequency

wlth whlch this procedure was performed. Regarding the vehLcl-es whlch were

clatmed to have been used tn transportLng oLl to petltl"onerrs faclll.tyr no
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evidence ltas introduced at hearl.ng as to sald vehlcLes| proportlon of usage ln

traosporting olL and proport,ton of usage ln fLlterlng oll-.

8.  At hearing, petLt lonerts representat lves test l f led on petLt lonerrs

behalf. Petltloner's representatlves had no personal knowledge of the operatLons

described ln FLndLngs of Fact "6" and 'r7". No dtrect evidence of aay kLnd was

lntroduced at hearlng on petitlonerfs behalf.

CONCLUSIONS OF LAW

A. That durlng the years at tssue, sect l .on 210.12(b) of the Tax Law

provlded for a credlt against corporatlon franchlse tax wlth respect to tanglble

personal property whlch was depreclable pursuant to sectlon L67 of the Internal

Revenue Code; had a useful 1lfe of four years or more; nas acqulred by purchase

as deflned ln sectlon 179(d) of the Internal Revenue Code; had a sl.tus ln New

York State; and was prlnclpally used by the taxpayer ln the productlon of goods

by manufacturlngr proceeelng, or refLnLng. The term rrprlnclpally usedtt ls

def lned at 20 NYCRR 5-2.4(c) as "more than 50 percentrr .

B. That sect lon 1089(e) of the Tax Law provides that " [1]n any case

before the Tax Co qrlsslon commenced under lArttcle 9-A] the burden of proof

shall be upon the petitionerr'r wlth excepttons oot reLevant hereln. Accordlngly'

Ln the matter at lssue hereLn, petitl.oner bore the burden of proof to show

wherein the deficienctes asserted agalnst Lt were improper (Matter of Readerfs

Digest Assoclat lon, Inc. and SubsldlarLes v. State Tax Co lsslon, 103 AD2d

9 2 6 ,  9 2 7 ) .

C. That ln vlew of Flndtngs of Fact t t6t t ,  t t7t t ,  and.rrSrr,  pet l t loner hae

falLed to meet the burden of proof lnposed upon lt pursuant to sectlon 1089(e)

of the Tax law. Speclflcally, petltloner has falLed to establish that lts trucke

were used ln the production of goods by manufacturlngr proc€aelng or refinlng.
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Moreover, even assuming, arguendo, that petLtLonerfs trucks ltere uged, to some

degree, Ln manufacturlngr proc€seing or reflnlng, petltloner has falled to

establtsh that such vehLcles were I'prlncLpally used" Ln such a manner rtithln the

meaning of 20 NYCRR 5-2.4(c).

D. That except to the extent lndLcated 1o Flnding of Fact r'3rr herein, the

petitton of New Era OlL Servlce, Inc. ls denled and the notlces of deflclency

lssued to pet l t loner on October 6, 1982 are sustained.

DATED: Albany, New York STATE TN( COMMISSI0N

ocT 2 0 1986


